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MpaBoBOW NpeLefeHT - 3TO KOHKPEeTHOoe pelleHne cynebHoro, ipuanyeckoro nam
aJMUHUCTPATUBHOIO XapakKTepa, rae obsizaTesNbHbIM ABASETCA (haKT MPUCBOeHNs
obuieoba3aTeNbHON LPUANYECKON 3HAYMMOCTN.

OH co3paeTcst HeNnoCcpeaCTBEHHO MPU PAaCcCMOTPEHUN FoCYyAapCTBEHHbIMU OpraHaMum
ornpegeneHHbIX AeN U B NpoLLecce NPUHATUA MO 3TOMY Aesly pelleHns, OCHOBbIBAACh He
Ha PUANYECKNX 3aKOHaX, a NnoJslarasiCb Ha MHEHVEe NPAaBONPUMEHUTENS, KOTOPbIN
06a3yeTca cobnoaTh YCTAaHOBJIEHHbIE KOMMJIEKChI MEpP U AeNCTBOBATh, COrlacHO
3aKOHaM MpaBa 1 ero NpuHLUKUNam.

[oOBOPS NPOCTLIMK CZIOBaMU, MPaBOBOM NpeLefeHT NpeacTaBnseT cobon HeKoe pelleHne
pa3Hoobpa3HbIX BOMNPOCOB, KOTOPbLIE PaCCMaTPUBAIOTCS B NOC/EAYOLIEM KaK 3TasoH.
O6bI4HO, KOHTPOJIb B3aUMOOTHOLLEHMWI B 06LLECTBE OCYLLECTBASAETCS NpX NOMOLLN
3aKOHOB, HOPMATUBHbIX LOKYMEHTOB 1 aKTOB.

NHorpa B xone cyna 6bIBaloT Takne CUTyauun, Korga HEBO3MOXXHO HAWTU HYXKHbI
npeueneHT, KOTOPbIN cMor 66l MOMOYb B peLleHnn Bonpoca. Toraa cyn AoJiXKeH BbibpaTb
OJVIH N3 YCTAHOBJIEHHbIX BAPMAHTOB:

e YCTAHOBUTb HOBOE peLleHne, OCHOBLIBAsACb Ha OBLLENPUHATBIX NPUHUMMAX;
e ONpenennTb NOXOXXUA OENCTBYIOWNA NpeLeneHT, CyMeB pacnpoCTPaHNTb ero Ha
paccMaTpuBaeMoe aeno.

MonyyaeTcs, 4TO NPy NOMoOLM NOA06HbLIX CUTYaLNA, MOXKHO CDOPMUPOBATL HOBLIE
HOPMATMBHbIE aKTbl, KOTOpble B byayuiem 6yayT NPUMEHATBLCS Ha NPaKTUKe Mpw
BO3HUKHOBEHUWN CXOXKMX CNIyYasiX. DTN NPUHATbIE aKTbl OOJIKHbI NOJIYYNTb 3aKOHHYIO
CUNY U CMOFYT BbICTYNATb Kak cyaebHble npeueneHTbl. bnaronaps nogobHbiM cynebHbIM
peweHnsM MOXKHO 006MTbCSt MOTHOLEHHOI0 AOCTUXKEHMNS HOPMATUBHOM 3HAYMMOCTM K
paccMaTpPMBAEMOWN CUTyaL MK, @ Tak)Xe NoMOraeT opraHaM, KOTopble UM 3aHMMAlOTCH,
NpMMeHsATb NofobHoe Ha NpakTuKe.

Ha cerogHsALWHNI OeHb CyLlecTByeT ABe (DOpMbl MPABOBOIo NnpeLeaeHTa:
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e AJMUHNCTPATMBHAA, KOTOpPas XapakTepusyeTcs pelleHmnem, NpuHNMaeMbIM
OpraHoM ynpasJieHNs Uin onpenesieHHon opraHnsaynen, nMetLen NoJIHOMo4Yuns
Ha BblNOJIHEHME NOA0BHbLIX 4ENCTBUI;

e cynebHas, KoTopas xapakTepulyeTcs npeacTtaB/ieHUEM peLlleHns, NPUHMMaeMOoro
Ha OCHOBaHNM YroJIOBHOIO WJN Fpa>KgaHCKOro 3akoHogaTesIbCTBa.

UcTopusa:

NpaBoBOW NMpeueneHT B NPaBOBOM OTHOLUEHUN NPUMEHSAETCA O4YeHb AaBHO. [JpeBHNn Pum
NCMONb30Bas AaHHbIA TEPMUH B Ka4eCTBe YCTHOro 3asBJ/IeHNS - 3TUKeTa, 4Tobbl pelwnTb
onpeneneHHble BONpPoChbl MarncTpamMm nnm opyrumMm opaTtopamu.

MoHavany nogobHOE MOro NCMONb30BaThCSA UCKIIOYNTENIbHO MAarncTpaMmn, KOTopble
yCTaHaBAUBaIM NpeueneHThl, B Nepno KOHKPETHOro BpeMeHHOro rnepuoaa BaacTu.
OYeHb MHOIO YCMeLHbIX U YAAa4YHbIX MOJIOXKEHWIA MO IN NPUMEHATHLCA O
paboBnafesnb4yecknx rocrnom Ha NoCTOSSHHOW OCHOBE, KOTOpPbIe CMyCTS Bpems
CTAHOBUINCH YCTONYMBBLIMU U HYacTO npuMeHsieMbiMu. OBbl4HO NoAo6HbIe peLleHuns,
CHOPMYJINPOBAHHbIE B Pa3JINYHbIE BPEMEHHbIE MPOMEXYTKM Pa3HbIMU NPaBUTENSAMN,
CMOr /I CO34aTb CUCTEMY 00si3aTeSIbHbIX HOPM U NPaBWJI, KOTOPbIE NMOJIOXKNAN Havano
NpPeTopCcKOMYy Mpasy.

CpefHune BeKa Tak>Xe CJ1laBUIUCb NpUMeHeHneM NMpaBoBbIX NpeLeneHTOB B KayecTse
rnpaBoBOro MmexaHusma. Nocne 3asoeBaHNsa AHr MK BunbresnbMom |, Ha4anm co3gaBaTbC
CyObl Ha Bble31HOW OCHOBE. MIMeHeM KOpoOJia BCE CyWecTBYOLWMe aena nMenn peleHune
rnocsie Bblesaa onpeneneHHon cyaebHom KoMNMCccum nam NHCNeKTopa.

CyuwiecTBytoLme nosioXXeHNa NpMHNUMaInCb Kak OCHOBa pPa3/INYHbIMU OpraHu3aynamMu B
npouecce paccMoTpeHus NogobHbIX cMTyaunin. HeENONHOUEHHbIE aKTbl CMEHUINCH
YCTOABLUMMUCA HOPMATUBHO-MNPaBOBbLIMW 3aKOHaMu. CnyCcTa MHOI0O BpeMeHu 1 BMNJ10Tb A0
CEerogHsWHNX AHEN OAaHHbIN MeXaHU3M NPUMEHAEeTCA BO MHOMMX 3anafHblX CTpaHax,
HanpuMmep, B CoeanHeHHbIX WTaTax AMepukn, KaHage, AHrammn, ®paHuumm u 1.4.

OcobeHHOCTM:

MpaBoBOW NpeLeneHT UMeeT P OTANYNA OT CYLLECTBYIOLWNX MPUHATBIX MOJNOXKEHUN —
3TO KOHKPETHOCTb, MHOXXE€CTBEHHOCTb, T’MBKOCTb U MPOTUBOPEYNBOCTbL. MOMUMO 3TOro
[aHHOEe onpefenieHne XapakTepulyeTcs MakCMMasibHbIM MPUBANIKEHNEM K MPaKTUYECKN



NPUMEHSIEMOMY CJly4ato. DTO FOBOPUT O TOM, 4YTO MPaBOBOW NpeLeaeHT Co3haeTcs
NnocpencTBOM pa3pelleHns cneumndrnyecknx u TpyaHo pellaemMblx gen. laxe Te
NnpaBoOBble AOKYMEHTbI, KOTOPbIe CYLLECTBYIOT CErofHs, cogep>xaT onpeaenieHHble
HeCTbIKOBKW 1 npobebl.

MMbKas CTpyKTypa NMpaBoOBOro npeLeneHTa 3ak/ioyaeTcsa B CyLecTBOBaHUM BbiOpaTh
CaMOCTOATENbHO OAMH U3 BapMaHTOB, KOTOPbLIN MOAXOAUT Hauyywmm obpasom.
3aKoHO4aTEeNIbCTBO He nogpasymeBaeT NoAobHY BO3MOXXHOCTb.

MHOXXeCTBEHHOCTb AaHHOIo TePMNHA XapaKTepusyeTca TeM, YTO CerofHs co34aeTcs
60/1bLLIOE KOJINYECTBO OpraHmn3aLuin, rge co3gaeTcs NoaobHble NpaBoBbie NpeLeneHThl.
OCHOBBIBAsiCb Ha 3TOM, OH CTAHOBUTCS NPOAOJIKUTENIbHLIM U 3HAYUMbIM.

MpnMmepomM NMpaBoBOro npeueneHTa MoXeT ABNATbLCA PaKT OTNpaB/IeHUA BOEHHbIX 13
fepMmaHnm B AdpraHucTaH Bo BpeMs BOeHHOro nepuona. OCHOBbIBasACb Ha
3aKoHoAaTeNbCcTBe [epMaHuKM, OHa He MMeeT MnpaBa Ha y4yacTue B BOEHHbIX
MeponpuUATUAX 3a rpaHMLamMm 30H rocynapcTs, sxoaauwmx B HATO. 3gecb
rnponuceliBaeTCs crneunguka npaBoBoro npeueneHTa:

1. KasynctmnyHocTtb. NMonobHoe nonoxxeHne foCcTaTo4HO HeobblYHas, MOCKOJIbKY He
onpeneneHbl NPUYNHbI, NOCAYXXUBLUXNE HA4YaJIOM BOEHHbIX A4EeNCTBUI fepMaHuu C
Henpu4yacTHbLIM B JaHHOM CJly4ae rocyaapCcTBOM;

2. MNMpoTnBOpPEYNBOCTb. FepMaHCKne BoNcKa bbiaiv oTnpasBsieHbl C HAPYLLUEHUEM
KOHCTUTYLWUWN CTpaHbl. [only4aeTcs, 4TO NpaBoOBON npeueneHT 00JIKEH UMETb
HernocpencTBEHHO rnmbkyio cpeny;

3. MHOXXeCTBEHHOCTb. [JaHHbIN PAaKTOP XapaKTepM3yeTcs TeM, 4TO NogobHoe A0/IKHO
ObITb COrf1lacoBaHO pa3HbIMU NPaBOBbLIMN OpPraHU3aLUaAMMN.

OT/aAn4YMsA OT NPaBOBOro obbivan:

[aHHble MOHATNSA HaXOAATCA B OOHOW MO3ULMKM MO 3HAYMMOCTU, @ TakKXe CyLeCcTBYIT
MPUMEPHO C OOHOro BpeMeHN. TakXXe OHU UMEIT HECKOJIbKO MOXOXXUX KpUTepmes, U3-3a
KOTOPbIX BO3MOXHO UX CANyTaTb APYr C ApyroM. [NMaBHOe CXOACTBO 3aKJIl04aeTCs B TOM,
4YTO OHUN HOPMUPYIOTCSH MPU MOMOLLN LUKJINYHOIO NOBTOPA OOHOW 1 TOW »Xe NpaBOBOW
CuTyaumn. Ho npaBoBOW NpeuLeneHT 1 NpaBoBon 0bbl4am MMEKT N OT/INYNSA, OCHOBHbIM
N3 KOTOPbIX ABJISETCHA rocygapCcTBeHHas MOLLb aKTOB, HOPM N 3aKOHOB.



NMpaBoOBOW NpeLeneHT BCerga ABAAeTCH 4YaCTblo HOPMATUBHOWM CUCTEMbI rocyaapcTBa. K
npuMepy, B KoHue IXX Beka OH Bbl1 NPUHAT CaMOCTOATENIbHON CUCTEMOW, KOTOPbIN
«noamsan» noa cebs npasoBon obbivas, coenaB ero CBOEN 4YacCTblo. DTO NPOM30OLLIO
MnoOTOMY, 4TO NpeueneHT nMeeT HanbosbLLyo NMPaBOBYHO MOLLb.

NMpuMmeHeHue B Poccunckoun depepauum:

B poccuUNCKOM 3aKOHOAATeNbLCTBE NPAaBOBOM NPeLeneHT HE XapaKTepnulyeTcs B Buae
MCTOYHMKA npasa. Ha opuumanbHOM YPOBHE 3aKOHO4ATENLCTBOM HE MPUHUMAETCS
Apyrasi npakTuka, B rae 6bl npuMeHanca npeueneHT. MonyvaeTcs, 4To cyd NOnpocTy He
MMeeT BO3MOXHOCTU KacaTbCsl HE0HX0ANMMOM MPaBOBO HOPMbI, MOCKOJIbKY TOWN HET.
YyuTbiBas 3TOT pakT, cyaebHble opraHbl AOJIKHbI MbITaTbCA CAMOCTOSATENBLHO
BOCMOJIHUTbL Npobesibl B 3aKOHAX, NOMNbITaTbCA UCKOPEHUTb HEMOHSATHLIE U IBOSIKME
CUTYaL N MPU NMOMOLLN MPUHATLIX PeLleHni.

CnepoBaTeNbHO, HEXBAaTKa HEOBXOAMMbIX 3aKOHOAATE/IbHbIX aKTOB npmeesia K TOMY, 4TO
Heobxoanmo BHEOPUTb HpaBOBOIZ npeueneHT Ha opunuManbHOM 3aKOHO4ATE/IbHOM
YPOBHE, rge OH NOMOXXeET pelinTb BOSHNKLUNE MNMpaBOBble I'IpO6J'I€MbI.

Mpeanctasutenn cyaebHbiX MHCTaAHUMW O0BOJIbLHO-TaKM YacTo obpaluatoTcs K
3aKoHOoOaTesIbHbIM OpraHaM C COBCTBEHHbIMU pa3paboTaHHBIMU U MHNLMATUBHBIMW
KOMMJieKCaMn Mep Mo yperyanpoBaHuto. Ho B NonbITKax pa3pewnTb Aen0, OCHOBbIBAsCb
Ha MMEeKLWEeNCs NPaKTUKe, OHN YaCTO HE MOTYT MPUNTU K KOHCTPYKTUBHOMY 1
nocneposaTesibHOMY pelweHunto. CynebHasa NnpakTUKa COAEPXKUT pa3iM4HOE KOJIMYECTBO
cnocoboB AN TONIKOBaHUSA 3aKOHO4ATENbCTBA NPU NOMOLLM BbICLUNX OpraHm3aunin. Ho
OQHOBPEMEHHO HET BO3MOXXHOCTN (hOPMMPOBaTb HOBbIE B3aUMOOTHOLLEHUS, KOraa
OTCYTCTBYET KOHTPOJIb N PEryINPOBaHME N CTOPOHLI 3aKOoHa. lNMosy4yaeTcs, 4To cyaa
OOJDKHbI XXAaTb, KOrga 3akoHogaTeNlbHoe cobpaHme paCcCMOTPUT M CorsacyeT mX
npennoxxeHue.

OAHaKO CyLWeCTBYIOT HECKOJIbKO CTOPOHHUKOB TOro, 4Tobbl HE NMpM3HaBaTb
[esaTenbHOCTb NMPaBOBOro fnpeueaeHTa Kak MexaHu3ma npasa Poccmnnckon ®enepaumn,
N B Ka4ecTBe AOoKa3aTesbCTBa yNnoTpebnsaT NPpUHLUNN KOHCTUTYL NN,
XapaKTepusyrwmnca pasgeneHmemM Bnactu. lMoMmMmo 3Toro, CyLeCcTBYOT CY)KAEHUS, 4TO
npumMeHeHne NogobHoOro TepMmHa Ha NpakTuKe ByaeT CAYy>XUTb NPOTUBOPEYMNEM B
NCMNOJIb30BaHUWN HbIHELWHEro HanpaBJ/lIeHNSA 3aKOHOA4ATEeNbCTBA. ITa CUCTEMA He
COAEPXKUT KOHKPETHbIE MOHATKSA, KOTOpPbIe CMOran 6bl onpeaennTb NPaBoOBON
npeueneHT. BbIXxognT, 4TO B MpaBoBOn cucteme Poccnimnckonm degepaynm Takoro



NMOHATUNA HE OOJIKHO CyLeCTBOBaATh.

BoiBOA:

CerogHs npaBoBOM NpeueneHT MMeeT HaCTOoALLYI0 MOLLb MPU peLlleHnn cygebHbix
BOMPOCOB. DTO A0OKa3blBaeTCHA €ro NOCTOAHHbIM UCMOJIb30BaHMEM B MPAKTUNYECKON
neatenbHOCTU. Icxoas u3 3Toro, MOXXHO caefniaTb BbIBOA, YTO AAHHOE MOHATUE He umMeeT
NPOTUBOPEYUIA C OOLLENPUHATBLIM 3aKOHOAATE/IbCTBOM U POMaHO-repMaHCKoON
OOKTPUHON, KOTOpasa nmeeT 60/bLIYIO0 OPUANYECKYIO CUTY.

NMpaBoBOW NpeueaeHT MMeEEeT WNPOKY HaMpPaBAEeHHOCTb B Pa3BUTUN MeXXOYHapOO4HbIX
OTHOLLUEHNN B pa3nyHbIX cdhepax. [MNonHoLEeHHOoe Npu3HaHMe npeueneHTa, Kak
3aKOHHOIM0 MHCTPYMEHTa, NOMOrio Obl 4OCTUYbL HanbobLen 3aKOHO4ATENbHOW CUJbI B
pPeLUEeHNN MHOIMX CMNOPHbIX BOMPOCOB.



